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Appeals From Interlocutory Orders in the Utah 
Appellate Courts
by Julie J. Nelson

Rule 3 of the Utah Rules of Appellate Procedure recognizes 

that a party has “an appeal as of right” from all final orders and 

judgments. Rule 5, in contrast, governs appeals from interlocutory 

orders and provides: “An appeal from an interlocutory order 

may be sought by any party by filing a petition for permission to 

appeal from the interlocutory order.”

As the language of Rule 5 indicates, an appeal from an interlocutory 

order may be taken only with the appellate court’s permission. 

To obtain that permission, a party must petition the court for it. 

The rule also describes the criteria the appellate court will 

apply in considering a petition: discretionary review “may be 

granted only if it appears that the order involves substantial 

rights and may materially affect the final decision or that a 

determination of the correctness of the order before final 

judgment will better serve the administration and interests of 

justice.” Id. R. 5(f). Whether the petition should be directed to 

the Utah Supreme Court or the Utah Court of Appeals depends 

on the jurisdiction of each court, as described by sections 

78A-3-102(3) and 78A-4-103(2) of the Utah Code.

Figures 1 and 2 in this article show how often the Utah Supreme 

Court and Utah Court of Appeals, respectively, have agreed to 

review an interlocutory order in the last five calendar years. 

These charts also show how often the appellate courts ultimately 

granted the relief sought. These charts show that the appellate 

courts frequently decline to review interlocutory orders but also 

indicate that if the court grants review, the chances of the 

petitioner being successful are relatively high.

To prepare an effective petition, it is important to understand 

the difference between a persuasive petition for permission to 

appeal from an interlocutory order and a persuasive appellate 

brief on the merits. Although the audience is the same, the court 

has a different objective in considering the petition, and the 

documents should therefore differ. This article describes some 

of those differences and offers practical tips for drafting and 

responding to petitions for permission to appeal from an 

interlocutory order.

When To File a Petition for Permission To Appeal from 
an Interlocutory Order
Permission to appeal a district court’s interlocutory order is 

typically sought when the order is effectively dispositive of some 

important aspect of the case. For example, parties frequently 

seek permission to appeal from orders adjudicating rulings on 

motions to suppress dispositive evidence, motions to dismiss, 

and motions for summary judgment because those rulings 

typically decide key issues.

In state court,1 a petition for permission to appeal must be filed 

within twenty days of the entry of the order sought to be appealed. 

If no timely petition is filed, the party loses the right to seek 

review under Rule 5, but typically does not lose the right to 

appeal the issue after final judgment. There are exceptions, 

however. If a district court has denied a motion for summary 

judgment on the ground that disputed issues of material fact 

exist, the denial of that motion cannot be reviewed after final 

judgment. Normandeau v. Hanson Equip., Inc., 2009 UT 44, 

¶ 7, 215 P.3d 152. Therefore, review of such an order is possible 

only through a petition under Rule 5. Hone v. Advanced Shoring 
& Underpinning, Inc., 2012 UT App 327, ¶ 9 n.6, 291 P.3d 

832 (citing Normandeau, 2009 UT 44, ¶ 15).
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Persuading the Court to Review the Interlocutory Order
As noted above, Rule 5(f) provides that review of an interlocutory 

order is appropriate only if the order “involves substantial 

rights and may materially affect the final decision” or if review 

of the order “before final judgment will better serve the 

administration and interests of justice.” Utah R. App. P. 5(f).

The first goal of the petition should be to explain why review is 

necessary at this point in the proceedings rather than after the 

final order or judgment. Consider, for example, a criminal case 

in which defense counsel believes that admission of certain 

evidence will almost certainly result in a conviction. If defense 

counsel files a pretrial motion to suppress the evidence and the 

district court denies the motion, it may be deemed the better 

strategic choice to petition for a review of that interlocutory 

order rather than challenging the admission of the evidence 

after conviction. In the petition for permission to appeal, 

defense counsel should explain that the defendant’s substantial 

right of freedom is at issue, that the admission of the evidence 

will materially affect the final decision, and that review of the 

interlocutory order is appropriate at this earlier stage so that 

the resources needed for an entire trial are not wasted. The 

defendant might also argue that the issue should be addressed 

sooner rather than later so as not to taint the trial or prejudice 

the defendant.

Another example: counsel may wish to appeal a district court’s 

denial of a motion to dismiss for lack of jurisdiction. If the key 

question truly is jurisdiction, it may well be more efficient for 

the appellate court to review the interlocutory order than to 

require the parties and district court to expend the resources 

on an entire trial when the district court may lack jurisdiction to 

hear the case.

An instructive list of interlocutory orders that may be ripe for 

review are those orders that Section 1292 of Title 28 of the 

United States Code allows to be appealed as a matter of right 

and those orders that may be appealed as collateral orders in 

federal court. See generally Cohen v. Beneficial Industr. Loan 
Corp., 337 U.S. 541, 545–46 (1949).

Framing the Issues
A petition for review should focus on legal issues. The more clearly 

the petition presents the issue as a straightforward legal issue 

that disposes of the case, the more likely it is that the petition 

will be granted. And the petition should be limited to issues that 

are fairly presented by the order for which review is sought.

While the petition should describe the legal issue presented, 

and suggest that the lower court erred, the petition is not a dress 

rehearsal of a merits brief. The petition should focus primarily 

on why it is important for the appellate court to consider the 

issue now. In the words of Rule 5(c)(1), the petition should 

state “why an immediate interlocutory appeal should be 

permitted” and “why the appeal may materially advance the 

termination of the litigation.” Utah R. App. P. 5(c)(1).

Responding to a Petition for Permission To Appeal From 
an Interlocutory Order
Under the current rule, the party who did not file the petition 

for the interlocutory review may object to the granting of the 

petition. In that case, the responsive papers should attempt to 

persuade the court that review is inappropriate at this juncture, 

and if review is not granted now, later review may be unnecessary 

altogether. In addition, a response may point out that the petition 

is in fact an attempt to delay the case, rather than advance it. Or 

a response might demonstrate that the district court’s decision 

is correct and there is no need to review it now.
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Alternatively, the response might agree that review is appropriate 

at this time. In that case, the party can concur in the petition and 

add further suggestions as to why review now will advance disposition 

of the case. Recognizing this possibility, the current rule allows 

the response to add a cross-petition for interlocutory review.

Other Filings
A petition for review of an interlocutory order may prompt 

various other filings. For example, the petitioner may file a 

motion to stay the proceedings in the district court pending 

disposition of the petition or appeal of the interlocutory order. 

Rule 5(g) of the Utah Rules of Appellate Procedure governs this 

process in the appellate court.

Parties should also consider whether an amicus filing would be 

beneficial. If the district court’s decision will have a significant 

impact on a particular group or industry, an amicus brief might 

help persuade the court to grant or deny the interlocutory petition.

1. Importantly, these rules apply only to appeals of interlocutory orders in Utah state 

courts.  Petitions for permission to appeal interlocutory orders of a federal district 

court are governed by Rule 5 of the Federal Rules of Appellate Procedure and 

Section 1292 of Title 28 of the United States Code. 

2. Two other cases were affirmed but subsequently reversed by the supreme court.

3. Some of these cases remain under advisement.

4.  Several of these cases were settled or voluntarily dismissed; some remain under 

advisement.

UTAH COURT OF APPEALS

FIGURE 2 2008 2009 2010 2011 2012 2013

Petitions for Interlocutory  
Review Filed  99 96 89 93 85 109

Petitions Granted 11 13 17 12 6 8

Percent Granted 11% 14% 19% 13% 7% 7%

Relief Granted in  
Cases Reviewed 32  6 9 3 2 to date3  0 to date4 

Percent Relief Granted  27% 46% 53% 25% 33% to date — 
in Cases Reviewed 

Percent Relief Granted  3% 6% 10% 3% 2% to date 0 to date 
of Total Petitions Filed 

UTAH SUPREME COURT

FIGURE 1 2008 2009 2010 2011 2012 2013

Petitions for Interlocutory  21 22 13 21 20 19 
Review Filed  

Petitions Granted 13 13 4 8 11 12

Percent Granted 65% 59% 30% 38% 55% 63%

Relief Granted in  8 6 3 4 NONE YET NONE YET 
Cases Reviewed     DECIDED DECIDED

Percent Relief Granted  61% 46% 75% 50% — — 
in Cases Reviewed 

Percent Relief Granted 38% 27% 23% 19% — — 
of Total Petitions Filed
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